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Secretary DR COMMUMC s
Federal Communications Commission Wasngw

1919 M Street, NW
Room 222
Washington, DC 20554

Re: Docket CCB/CPD 97-30 and CC Docket No. 96-98;/ Reciprocal Compensation

Dear Ms. Salas:

On November 2, Mr. E. Young, IlI, Mr. M. Glover, Mr. F. Gumper, and I,
representing Bell Atlantic, met with Mr. J. Casserly, Legal Advisor to Commissioner
Ness. The purpose of the meeting was to discuss the significant public policy
consequences of the continued application of reciprocal compensation payments to
Internet bound calls. The Bell Atlantic representatives reviewed the points made in the
attached ex parte letter filed by Bell Atlantic with the Commission on October 28, 1998.

In accordance with Section 1.1206(a)(1) of the Commission’s rules, an original and one
copy of this notice are being submitted to the Secretary.

/ Susanne Guyer
cc: J. Casserly
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EX PARTE

Ms. Magalie Roman Salas

Secretary

Federal Communications Commission
1919 M Street, NW

Room 222

Washington, DC 20554

Re: Reciprocal Compensation On Internet Traffic (Dkts CCB 97-30 and 96-98)

Dear Ms. Salas:

Earlier today, Tom Tauke. Ed Young, John Thorne and Mike Glover from Bell
Atlantic met with Chairman Kennard, Tom Power, Larry Strickling, and Bob Pepper to
discuss the 1ssue of reciprocal compensation:

First. clarifying that Internet traffic is not subject to reciprocal compensation will
put competing carriers in exactly the same position as Bell Atlantic. Under the FCC’s
enhanced service provider exemption. the competing carriers will continue to charge the
Internet service providers under their state tariffs (just as Bell Atlantic does).

Sccond. paying reciprocal compensation on Internet traffic deters the deployment
ot competing tactlities. An independent analyst has explained that reciprocal
compensation has the "perverse effect of turning customers from assets into liabilities."
S Cleland, "Reciprocal Comp For Internet Traffic-Gravy Train Running Out of Track.”
Lege Mason Research. June 24, 1998, And the Chairman ot Covad. a competing
provider ot advanced services, explained that reciprocal compensation is a "boondogle”
that "slows down the deployment of a high-speed packet-based network." Transcript,

Economic Strategy Institute Forum on 706, Sept. 16, 1998.

Third. under the Act and the FCC's prior orders, only local traffic is subject to
reciprocal compensation. But the FCC's previous decisions make clear that : 1) Internet
traffic is interstate and interexchange in nature; 2) Internet calls consist of a single end to
end communication from the end user to a distant Web site or sites; and 3) The FCC's
enhanced service provider exemption does not change these facts. Rather, as its name
makes clear, the ESP exemption merely exempts Internet service providers from paying




the per-minute interstate access charges that otherwise would apply. It does not, and
cannot, make those calls local for any other purpose.

Fourth, Bell Atlantic did not agree in its contracts that Internet traffic is subject to
reciprocal compensation. Bell Atlantic agreed only that "local" traffic is subject to
reciprocal compensation. It refused to agree that Internet traffic is local or that it is
subject to reciprocal compensation. Sample contract language is attached.

Fifth, the bulk of the state commissions that have required reciprocal
compensation to be paid based their decisions on a mistaken view that the FCC’s
previous decisions reclassified Internet traffic as local or as two calls, not on the language
of the contracts. The bulk of the state commissions also recognized that this issue is one
that the FCC ultimately must resolve, and that their decisions will be modified once the

FCC acts. Excerpts are attached.

Sixth. Bell Atlantic’s existing interconnection agreements do not expire in the
near term; many run through the vear 2000 or into 2001.

Seventh. the duration of the current contracts does not define the end of the
problem. A recent order from a New Jerseyv arbitrator allows competing carriers to use
the most favored nations provision to clone existing agreements and extend them for
another full three vear term. This result effectively would allow competing carriers to
extend existing contracts indefinitely.

Eighth. a new round of negotiations tn 2000 or 2001 would not produce a
different resuit in any event. State decisions not only require Bell Atlantic to pay
reciprocal compensation on Internet traffic. but also generally have required Bell Atlantic
1o pay compensation at the higher tandem (rather than end office) rate as did the FCC’s
own order before them. An example i1s attached. With these state decisions in hand,
competing carriers have no incentive to negotiate any different result.

Ninth. a question was ratsed as to whether the FCC can adopt an interpretation of
its prior orders that applies prospectivelv onlv. The answer is ves. The legal authorities

re dltached.

Tenth. a question was asked whether adopting such an order would comply with
the Administrative Procedures Act. Again, the answer is yes.

As an initial matter, the APA contains an express exemption from the notice and
comment requirements for interpretive rules. 5 U.S.C. § 553(b)(3)(A). It also contains an
exemption where the agency “for good cause finds” that notice and comments are
“impracticable, unnecessary, or contrary to the public interest,” id., § 553(b)(3)}(B).
Examples include where the agency is under a short deadline, and either reviews what
data is available to it, Petry v. Block, 737 F.2d 1193, 1203 (D.C. Cir. 1984), or adopts
interim or temporary rules to be effective immediately pending notice and comment on
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permanent rules, American Federation of Gov't Emplovees v. Block, 655 F. 2d 1153,
1157 (D.C. Cir. 1981).

In any event, the parties here received notice and an opportunity to comment, both
in the pending reconsideration of the local interconnection order and in the proceeding
initiated in response to the ALTS request for a declaratory ruling. The record addresses
such issues as whether Internet traffic is subject to reciprocal compensation, whether
competing carriers should receive end office or tandem rates, and competing carriers’
own views as to an appropriate cost based compensation rate level. As a result, the
requirements of the APA are fully met.

Sincerely,

JA5

Michael E. Glover

cc: Chairman Kennard
Mr. Powers
Mr. Strickling
Mr. Pepper

Attachments




ATTACHMENT 1

EXCERPTS FROM STATE ORDERS



Excerpts From State Commission Orders On
Internet Reciprocal Compensation

1. “The Commission will adopt the exemption permitted by the FCC. However.
the Agreement should indicate that if and when the FCC modifies the access charge
exemption, the Agreement will also be modified.” MFS Communications Comp., Inc.,
1996 WL 787940 *5 (Ariz. Corp. Com’n Oct. 29, 1996).

2. “The Department considers calls originating and terminating between these
customers (ISPs and other SNET customers) within the same local calling area to be
local. and. therefore. should be subject to the mutual compensation arrangements adopted
in the Plan. This is consistent with the FCC’s position that [SPs may pay business line
rates and the appropriate subscriber lines charge. rather than interstate access rates, even
for calls that appear to traverse state boundaries.™ Petition of the Southern New England
Telephone Company For a Declaratorv Ruling Concening Internet Services Provider
Traffic, Docket No. 97-05-022 at 9 (Conn. Dept. of Pub. Util. Control, Sept. 17, 1997). ‘

3. “The FCC may someday reach a contradictory conclusion. However. there 1s
no reason to assume in advance that it will.” Petition of MC| tor the Arbitration of
Unsolved Interconnection [ssues with Bell Atlantic. Docket No 97-323, Arbitration
Award (Del.. PSC. Dec. 16, 1997). )

4. “The FCC has not vet decided whether [SP traffic is subject to reciprocal
compensation.... No FCC order delineates exactly for what purposes the FCC intends ISP
traffic to be considered local. ... [t appears that the FCC has largely been silent on the
tssue. This leads us to believe the FCC intended for the states to exercise jurisdiction
over the local service aspects of ISP traffic. unless and until the FCC decided otherwise.™
“Indeed. as recently as April. 1998. the FCC itself indicated that a decision has not been
made as to whether or not reciprocal compensation should appi>.” Complaint of
WoridCom Technologies. Inc. against BellSouth Telecommunicauons, Inc. tor breach of
terms of Flonda Parual Interconnection Agreement under Sections 251 and 2352 of the
Telecommunicatons Act ot 1996 and request tor reliet. Docker No. 971478-TP. Order
N PSSR 2T 0-FOR-TP ot N9 20 iFlonda P.S.CL Sept. 130 09N

> This Commussion anueipates that 1f the FCC insueies a change in policy
which impacts the interconnection agreements or any other aspect ot state policy. the
parties will bring that matter to the Commission’s attention in an appropriate fashion.”
Teleport Communications Group v. illinois Bell, Docket No. 97-0404 (I1l. Comm.
Com'n.. March 11, 1998).

6. "Moreover, we note this issue is currently being considered by the FCC and
may ulumately be resolved by it.. . . In the event the FCC issues a decision that requires
revision to the directives announced herein, the Commission expects the parties will so
advise 1t.”" Letter Order by Daniel Gahagan, Executive Secretary, Maryland Public
Service Commission, at 1 (Md. PSC Sept. 11, 1997).




7. “We agree with Bell Atlantic that the FCC has jurisdiction over Internet traffic.
Pursuant to that authority, the FCC may make a determination in proceedings pending
before it that could require us to modify our findings in this Order.” Complaint of
WorldCom Technologies. Inc.(successor-in-interest to MFS Intelenet Service of
Massachusetts. Inc.) against New England Telephone and Telegraph Company d/b/a Bell
251 and 252 of the Telecommunications Act of 1996, D.T.E. 97-116 at 5, n.11 (Mass.
Dept. of Telecom. and Energy, Oct. 21, 1998).

8. “When the FCC rules in the pending docket, the Commission can determine
what action, if any, is required.” In re Brooks Fiber Communications of Michigan. Inc..
Case No. U-1178. etal., at 15 (Mich. PSC Jan. 28, 1998).

9. “The record presented by the parties is not sufficiently persuasive to move this
Commission to make a final decision on the reciprocal compensation issue in light of the
FCC's pending proceeding on the same issue.” “[P]rior to a decision from the Federal
Communications Commission on the issue of reciprocal compensation for traffic to ISPs
within a local calling scope. the parties shall compensate one another for such traffic in
the same manner that local calls to non-ISP end users are compensated. subject to a true-
up following the Federal Communication Commission’s determination on the issue.” In
re Birch Telecom of Missouri. Inc.. 1998 WL 324J41 *3. *35 (Mo, PSC Apr. 24, 1998).

10. "The Telecommunications Act of 1934 authorized the FCC to regulate
interstate communications and carefully preserved the states” jurisdiction over intrastate
communications. (citations omitted). As the parties recognize. the 1996 Act did not
change that delineation of responsibility. Therefore, only if traftic to an ISP is
“tnterstate’ must the Commission refrain from exercising its authority to require
reciprocal compensation.” Proceeding on Motion of the Commuission to Investigate
Reciprocal Compensation Related to Intemnet Traffic, Case No. 97-C-1275, 1998 WL
21793 LN Y P.S.C. Mar 16, 1998).

[

i1 “The FCC has not squarely addressed this 1ssue. althouch 1t may do so in th2

ruture Whele Roth parties presented extensive exegeses on the ~hscurities of FCC rulings
~earne on INPothere s nothing disposiine i the FCC rulinzs musfar” Inre
Interconnecuon Agreement Between BellSouth Telecommunicn ns Ine. And US LEC
of North Carolina. LLC. Docket No. P-33. SUB 1027 at 7 (N O PUC Feb. 26, 1998).

12. "{Tlhe precise issue under review in the instant case is currently being
decided by the FCC. . .. Any ruling by the FCC on that issue will no doubt affect future
dealings between the parties on the instant case.” “Instead of classifying the web sites as
the jurisdictional end of the communication. the FCC has specitically classified the ISP
as an end user. [citation omitted] Given the absence of an FCC ruling on the subject, this
court finds it appropriate to defer to the ICC’s finding of industry practice regarding
termination.” lllinois Bell Tel. Comp. v. Worldcom Technologies. Inc., No. 98 C 19235,
Mem. Op. and Order at 18, 27 (N.D. Ill. July 21, 1998).




13. “We also recognize that the FCC is in the process of considering arguments
addressing these broader policy implications. The FCC's deliberations could. therefore.
have an impact on this Commission's view of the issues presented by the parties in this
complaint. We specifically reserve our rights to consider these policy implications in a
future proceeding.” Complaint of ICG Telecom Group. Inc. v. Ameritech Ohio. Case No.
97-1557-TP-CSS, at 8 (Pub. Util. Comn. Ohio, Aug. 27, 1998).

14. “[F]ederal law dictates that the termination point of a call to an [SP for
reciprocal compensation purposes is the location of the ISP.... [T]he policy established by
the FCC and followed by SWBT is that ISPs be treated as end users. and the
interconnection agreement should be interpreted in the context of that policy.”
“Irrespective of how the FCC's 1983 access charge exemption policy might otherwise be
interpreted. for purposes of this cause the more recent Telecommunications Act and the
FCC’s Universal Service Order would provide the controlling tederal precedent. . . . No
support has been offered to show that the FCC has acted in any manner to limit or dictate
the type of compensation local exchange carriers cci assess each other under an
interconnection agreement for termination of traffic destined to ISPs.” In re Application
of Brooks Fiber Communications of Oklahoma. Inc.. Cause No. 970000548. Order
423626, at 8. 10-11 (Okla. PSC June 3. 1998).

.

5. Based on MFS’s argument that the issue is governed by the enhanced service
provider exemption. “[t]here is no reason to depart from existing law or speculating what
the FCC might ultimately conclude in a tuture proceeding.”™ [n re MFS Communications
Comp.. Inc.. 1996 WL 768931 *13 (Or. PUC Dec. 9, 1996).

16. An important consideration is “whether or not pending FCC proceedings
counsel 1n favor of deferring action.” but “the FCC has had occasion to state its position
on the 1ssue and has not. thus far. definitively addressed the 1ssue.” Petition for
Deciaratons Order of TCG Delaware Vallev, Inc.. P-00971236 a1 20 (Pa. PUC June 16,
IR

©T A parties agree that the FCC has for many vears ceciared that enhanced

soroac s mronadens, whichanciude ISPsomany obtain services as cosowsers under itrasiate
aniits o Based upon the long-standing posinon ot the FOC i sxasted vears betore the
execttion of the Interconnection Agreement. the Hearing Otticer concludes that the term
“Local Tratfic” .. . includes. as a matter ot law. calls to ISPs.” In re Petition of Brooks

Fiber. Docket No. 98-00118 (Tenn. Reg. Auth. Apr. 21, 1998).

18. “"The Commission agrees with the FCC’s view that the provision of Internet
service via the traditional telecommunications network involves multiple components;”
the FCC has recognized that this position should be reviewed in a future FCC
proceeding.” Complaint and Request for Expedited Ruling ot Time Wamer
Communications, PUC Docket No. 18082 at 4 (Tex. PUC, Feb. 27, 1998).




“*[R]ecognizing all along that the Federal Communications Commission has not
decided the specific issue of whether local phone companies are entitled to reciprocal
compensation for terminating Internet traffic. the Court’s judgment to deny Plaintiff’s
request for declaratory and injunctive relief shall stand.” Southwestern Bell Telephone
Company v. Public Utility Commission of Texas, MO-98-CA-43 (W.D. Texas, July 20,

1998).

19. “It is premature to change the treatment of ESPs at this time.” Petition for
Arbitration of an Interconnection Agreement Between MCI Communications Company,
Inc. and US WEST Communications. Inc. Pursuant to 47 USC Section 252, Docket No.

UT-960323. Arbitrator’s Report and Decision at 26 (Wash. Util. and Trans. Com'n.. Nov.

1996).

20. “[T]he Commission agrees that a final determination on this matter rests with
the FCC. . . . If the FCC should change its position, then the Commission expects
interconncction agreements to be applied in accordance with the FCC's new policy.
Moreover, the parties will be directed to bring the FCC’s final determination to the
Commission’s attention in order to allow it to consider whether any further action is
appropriate.” MCI Telecommunications Corporation. Case No. 97-1210-T-PC at 29-30

(W.Va. PSC Jan. 13, 1998).

21. Recognizing that the issue is pending at the FCC but concluding that
“postponing a Commission decision to await a Federal Communications Commission

decision is not in the parties’ interest or in the public interest.” Letter Order from Lynda

L. Dorr. Secretary to the Public Service Com'n of Wisconsin. to Rhonda Johnson and
Mike Paulson. 3837-TD-100, 6720-TD-100 (Wisc. PSC May 13. [998).

Ociober 22. 1998



ATTACHMENT 2

PROSPECTIVE APPLICATION OF AGENCY INTERPRETATIONS




Prospective Application Of
Agency Interpretations

A guestion has been raised as to whether the FCC can adopt
an interpretation of its prior crders establishing the so-called
“enhanced service provider exemption” that applies prospectively
only. The answer 1is yes.

Whether the FCC issues an interpretive ruling in the context
of an ongoing adjudicazion (such as the GTE tariff proceeding) or
issues a declaratory ruling (such as in the proceeding initiated
in response to the ALTS petition), it has discretion to make that
ruling prcspective only.

The courts have 10ng recognized

-

n

Interpretive rule

that fecderal agencies have discretion to limit interpretive
rulings adcpted In agency adjudications to prospective
apclicacion:

a “IA] retrospective applicaticn can properly be
~l.Tnn=l2 when tC z2prlv the new rule tTc past conduct oOr prior
UenIs WwCouUld Worx a2 'manifiest injustice.’ Clark-Cowlitz
it Tgeratinc AzTency o TZRC, BIZf T.IZ 15074, 1C0ZL (D.C

.l .rT , Zi1TlnZ FsT3ll, Whol.ssz.= 4 =cartment STcors
ety WlRB, =2z T.Zd 1274, 1081 (.7, CTir. 1987) (factors

=2 consider include the extent to which a party relied on
the former rule, and the degree of burden that .retrcactive

ion would impose on a party).

t

applica
b. “"While at one time the determination that a rule

was properly established through adjudication would have




compelled the conclusion that it should be applied with full

retroactive effect, see Linkletter v. Walker, 381 U.S. 618,

622-24 (1965), ‘the accepted rule today 1s that in
appropriate cases the Court may in the interest of justice
make the rule prospective.’ Id. at 628. The Department [of

the Interior] itself has recognized this very principle in

its own adjudications. . . . In Safarik [v. Udall, 304 F.Z2d

944 (D.C. Cir.), cert denied, 371 U.S. S01 (1962)], the

CLea T

Court of Appeals for the District of Columpia Circuit upheld

the Department's power to give its decision prospective

eflect only. Id. at 950.” McDonald v. Watt, 653 F.2d 1035,
1042 & n.1l38 (5th Cir. 1381} .
c. “lIlc 18 a zasic tenet ¢f zdministrative

law that agencles have scme discretion to choose

statutes and regulaticns commltted To their authority .

= TA e e

Tne AZminlistrative Frcoccedure ACT ZIss sxpressly
SIInlZlT an agency Irgom feTropactlively Lmoising an
_TLErTIsTLUS TLls uTTrn 2 ors=zulated Taro citaticn
Ttz Ngretnels2ss, nITnlng In Tns sFX: grohirits an

0]
th
v

ion

(0]
t
o0}
ct

= 3 N P FRN
azency Irom adopting Ccr revising an InT2rpr

1lation that has been properly promulgated in an

'y
i
(3
=

adjudicaticn and applying that interpretation

retrocactively.... However, courts will not allow

[89]




retoractive application of an agency adjudication where

doing so would result in a ‘manifest injustice.’”

Reazer East, Inc. v. EPA, 863 F.2d 603, 609 & n.4 (3rd

Cir. 1992).

2. Declaratory ruling. Likewise, the same rule applies 1if
the agency adopts its interpretation in the Icrm of a declaratory
ruling to resolve an ongoing controversy, rather than in an
adjudication.

a. Under the Administrative Procedure Act, “[t]he

Agency with like effect as in the case ¢ other orders, and

in 1os scund discreticn, may issue a dec_aratory order to
terminate a controversy or remove uncertainty.” 5 U.S.C. §
SZiie)s see also 37 CLE.R. 1.2.

o) “[W]e wish to emphasize that our ruling today will
nave grcocspective apolicaticon only. If we were to make
SUr rullng today reTrcactive, it would rrcbably create
Tinzlzerzole clsrupticen tc all concernsc.”  Reguest by
Sezz3n foz Pragident Ceommitoee for Declzrztory Ruling, 80

z "A detsrminzTicn Lnoa Ceczlarz-:ory ruling that a
Certlcular carrier practice is unlawiul may effectively
ragulre & carrier to adcot & different practice for the
future.” In re ATST, 3 FCC Rcd 5071, 9 7 (1988).




ATTACHMENT 3

NEW JERSEY ARBITRATION ORDER



Bafore the
STATE OF NEW JERSEY
BOARD OF PUBLIC UTILITIES

)
In the Matter of the Petition )
of Global NAPS Imc. for Arbitration of Inter- )
connection Rates, Terms, Conditions snd Related ) Doexat No. TO98070426
Arrangements with Bell Atlantic-New Jarsey )
Pursuant to S8ection 252 (b) of the Telescommuni- )
)
)

cations Act of 1586

-

THE RECOMMENDED INTERIM
FINAL DECISION OF THE ARBITRATOR

DATED: October 26, 1998




I. BACXGROUND

This matter comes befors the Arbitrator for decision pursuant to Section
252 (b} of the Telecommunications Act of 1996 after the two partiae harein were
unable to agree upon all of the terms necessary for a complete Interconnection
Agreement (IA). Despite efforts to achieve agreement, both parties have
submitted the issues set forth below to the Arxrbitrator for decision.

Inc. (GN) is seeking certification as a
competitive local exchange carrier (CLEC)in New Jersey. It already has such
status 18 other states, including some served by the respondent, Bell Atlantic
(BA). BA-New Jersey is the incumbert local exchange carrier (ILEC). Prior to
1896, 3A held a legally sanctioned monopoly franchise to provide land line
local exchange service in tha State of New Jersey. That monopoly position, as
a legal proposition, was terminated by the Telecommunications Act of 1996.
That enactment ernvisioned and encouraged the end of monopoly lccal exchange
service such as that possessed by BA. One of the means set forth in the
statute to promote local telecommunications competition was tO impose a serles
of service obligations on all LEC’s (47 USC 251 (b)), and a more gtringent set
of obligations on ILSC’ge in particular (47 GSC 251(c)), that are designed to
open up lccal calling areas for new entrants. It was in connection with these
obligaticns that the parties attempted to work.ocut an IA. While the parties
were able tc achieve agreement on some poinmts, the matters set forth below have

fallen to the arbitrator te decide.

The petitionexr, Global Naps,

Botnh partiee submitted a joint statement of the unresolved issues to the
Arbitrator cn September 28, 1998. On that eame day, sach party separately
submitZed a statement of their own responses to the issues. On October 20,
1338, at the request of the Arbitrator, each party submitted its own revised
statement cf the issues tc be resolved by arbitration. An arbitraticn hearing
was ccrnducted on Octcber 21, 21998 at the offices of LeBouef, Lamb, Greene, and
MacRae in Bcston, Massachusetts. At that hearing, the parties attempted to
clarify the lgaues £rom each cf thaeir roints of view, had the oppeortunity to
presernt w.inesses, and made coperning and closing arguments. In terms of
witinesses, cnly BA chose to avail itself of the oppcriunity to present
teptircny; 1t cffered Mr. Jeffrey Masoner, its Vice President for
interccnpection Services as a witness. Each party, on October 23, 1998,
submitZed post hearing briefs. The record cf the Arbitration is now complete
and ready :1cor a Recommended Interim Final decision. The recommendarion herein,
©f course, 18 LNTerliT in nature ag toe Board may want to lock at any of the
matters ra:sed here:n and render pcl:icy determinaticne on a more permanent, and

perhars, generxic tasis.

II. I1385CER

As noted above the parties submitted a jeoint statement of igsues to the
Arbitrator on September 28, 1998. On October 20, 1998, each party, at the
suggesZion cf the Arbitrator, submitted its own statement of the ispues.

Rather than restate each of those herein, for purposes of both analysis and
dc:isionf the issues will be restated hereir in somewhat different fashion than
the parties themselves have offered them. Nevertheless, in the Arbitrator’s
view, at least, all of the issues raised are subsumed in the recasted issues.




A. IB GN AN ENTITY ELIGIBLE FOR AN INTZRCONNECTION AGREEMENT?

BA has raised doubta ag to whether or not GN, a carrier which it asserts

provides neither *"loops nor access to E-911 services, "and a company that
conducts its business in a manner that BA finds inconsistent with status as a
CLEC, is an entity entitled to an IA with it. Among the practices about which
BA complaine are lack of balance in originating and terminating traffic and
misassignment of central office (NXX) cocdes. GN counters that argument by
asserting that it 18, like many CLEC's, a young company still formulating its
businees strategy. Its practices today may very well change over time, but
that the evolution of its business should have no bearing on its entitlement to
an IA with BA. It further asserts that Section 252(i) of the
Telecommunications Act requires only that GN be a “telecommunications carriexr,*
a broad term encompassing many different type of playexrs in the market who
provide a *telecommunications service," in order to be eligible for an IA with

an ILEC.

B. IB GN ENTITLED TO MOST FAVORED NATION STATUS IN RERGARD TC OTHER
INTIRCONNECTION AGREXEMENTS?

Assuming arguendo that OGN is an eligible party for an IA, BA has raised
questicns about 1ts ability to agser:t most favcred nazion (MFN) status to
cbtain those terms that are set forth in the IA BA entered into with MFS in
139%6. It contends that GN is not prepared to agree to or meet all of the terms
and cond:iticns c¢f the contract =c which iz geekxs to opt in, the 1%96 IA between
BA and MFS. It also alleges that the costs of GN opting in are far in excess
of the costs BA encountered when it entered into agreement with MFS. GN
aseerts in response, that as a telecommunicaticnsa carriexr under the 1936 Act,
it is esntitied to MFN status, and that BA’s assertions to the contrary are
merely that comrany’s unsubsrtartiated fears of how CN might do businese in the

foture.

C. WHEN OPTING INTO A PRERXISTING INTERCONNRCTION AGREZMENT UNDER MEN
ETATTS, 15 A PARTY BOUND TO THE AGREEMENT IN ITS ENTIRETY, OR IS IT FRER
TO OFT IN ON A PROVISION BY PROVISION BASIS?

This :ss.e ip fa.rly Btira:ightfcorward. If£ a party seeks tc opt 1into a
preex-sz.ng A under MFN r:ignts, may 1t do soc cn a provigion by provision
basis., or eso.ely cn the bagia cf take 1%t or lLeave LT in 1te entirety.

D. Z¥ GN IS ABLE TO OPT INTO MFS AGRIXMENT, WHAT SHOULD THE DURATION OF THR
CONTRACT BER?

The IA between MFS and GN was execurad on July 16, 1996 and expires on
July 1, 15393. It extends £or a period just shy of three full years. GN
contende that by opting into the agreement it ise entitled to an IA that is
idenc:ical :n terms of its length. It points toc numerous provisions of the IA

-2- DOCKET NO. TOSB070426



that require lengthy periods inzo the contract to fully work out, and asserts
that any period leas than that sef forth in the MFS-BA Agreement could have the
effect of nagating some of the terms of that document. BA, on the other hand,
asserts that if GN ie allowed to opt into tha Agreement, it should only be
allowed =o do so for the pericd remaining in that IA, namely until July 1,
1999. It argues that it did not intend for the terms of its arrangement with
MFS to go on in perpetuity, and that that would be the net effect of allowing
eligible parties to opt into that IA for the term as set forth in the MFS
understanding. In short, GN contends that its MFN rightse allow it to have the
same contractual term in time as MFS negotiated in 1996 while BA contends that
MFN status only allows GN to obtain the identical contractual rights as MFS to
a point in time co-terminus with the applicability cf those rights to MFS,

namely until July L, 1999.

X. ARE CALLS TO INTERNET SERVICE PROVIDERS ELIGIBLX POR RECIPROCAL
COMPENSATION UNDER THE MPS INTERCONNECTION AGREEMENT?

The IA between MFS and BA envigions a scenarioc where each party
ccmpeneates the other for calle that originate from their customers but
terminates with a customer of the cther. Since the originating caller :is
almoet always the one who :is billed for a call, the ability to be compensated
for gervice rendered in termizating the call depends entirely on having the
ccmpary whcee customer originates it pase:ing on the costse of taermination to the
company whose customer was the recipient of the call. Accordingly, BA and MPS
agreecd to reciprocally compensate one another £for terminating calls in
accorcdance with the schedule set forth in their IA.

BA contenda in both testimony and argument that the IA it entered into
with MFS never contemplated a severe imbalance in the reciprocal compensation
arrangements between itself and MPS, one that would inevitably occur if a CLEC
focused its rusiress on sigrning up Intarnet Service Providers (ISP's) as
customers. That 1imbalarnce, BA contends is inevitable because calla to ISP’s

re a.imost always lncoming. Thue, a CLEC whose custcmers were, for example,
exclusively [5P's would be entitled to significant compensation from BA for
call terminations while having to pay virtually nothing in return, because its
customers criginated few, 1f any, calls. BA also contends that its reluctance
to acguresce t< GN opting into the MFS IA 18 not motivated entirely by fear of
breach cr .mbalance in reciprocal payments, but alsc by a desire to avoid
ernilering Inio a contractual arrangement whosge precise %Zerms it already knows
ubJect cf disagreement among the parties. Indeed, BA’Ss testimony

ne dipagreeTent on thcse terms may nct be limited to BA and GN.

e LW}
.

RreS

' S have a different view of the IA than BA, and there may ke
~egal acticrn taxken on those disagreements, although BA‘g testimony cn that
olop was very circumepect, given the sensit:ivity of the subject.

Not eurprisingly, GN takes a very different point of view. It argues
that tne MFS IA makes no reference to requiring any balance in the reciprocal
compensation arrangements, and , indeed, at some points appears to contemplate
~he very imbalance that BA statee wae never envisioned. In any event, GN
further arguee, even if such an imbalance was contemplated, BA has little or no
basis Zo assume that 1t will occur (BA insists that it doee based on its
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experience with its IA with GN in Massachusetta). OGN further contends that, in
any event, should BA’‘s worse fears materialize, and the reciprocal compensation
arrangements turn out to be very imbalanced in violation of the IA, as
ipterpreted by BA, BA would still have available to it all the legal remedies
that are applicakble to breach of contract. Accordingly, GN maintains, fear of
contract breach or imbalance in the reciprocal compensation arrangements is not
grounds for refusing to provide GN with the abllity to opt into the MFS IA.

ARE THE APPLICABLE RECIPROCAL COMPBNSATION RATES THOSE BET FORTH IN THE
MPS INTERCONNECTION AGREBNENT, OR THE GENERIC RATES ESTABLISKED BY THER

BPU IN DOCKET No. TX 951206217

The MFS IA sets forth a schedule of payments under the reciprocal
compensation arrangemeants. They are $§.009 for local traffic delivered to a
tandem switch and $.007 for local cails delivered to an end cffice. On
December 2, 1997, the BPU :issued an order in Docket No. TX 95120631, In The
Matter of the Investigation Regarding Local Zxchange Competition for
Telecommunicat.ons Services (Generic Order). - In that decision, the Board set
rates of $.003738 for tandem termination and $.001846 for end office
termircation. BA contends that the Generic Order supersedes the MFS rates for
all IA’s entered into subseguent to its issuance, and therefore, that the
reciprocal compensation rates should be .003738 and .001846. GN asserts that
by opting into the MF3S IA it is entitled to the compensation rates set out in
that document, znamely the ratee of .009 and .007. It bases that argument on
two premiges. The firgt is that the generic order of the BPU supersedes only
irbitrated rates and not, as in the case of the MFS IA, negotiatad rates. The
second premise is that the rates determined :in the Generic Order were based
entirely upon the costs of BA and are not applicable to the costs of a CLEC.

rF.

IIZ. ANALYSIS AND RECOMNEMDATIONS

A IS GN AN BNTITY ELIGIBLE FOR AN INTIRCONNECTION AGREEMENT?

BA has raised questions in regard to whether GN 18 an CLEC eligible for

an IA under the Telscommunications Act of 1396. As ncoted above, thoge

Gues:z:crs relate To the nature of GN's business strategy and the configuration
little or no evidentiary basis

of its faz:lities. @GN has countered that BA nhas 1iz=l

tc euppcri iTe guestioning sf GN's eligibility, and that, even if it did, GN is
Clear.y a "telecommunications carrier" that the Act envigioned as being
ellzible for an IA.

It gseems clear that a key goal of Congress in enacting thae
Telecommunications Act of 1996 was to open up local exchange service to
competition. Ease of entry may well be the eine quoc non of actions needed to
cpen the market to competition. It would seem consistent with the intent of
the statute to minimize the hurdles for new market entrants and to liberally
conetrue eligibility for an IA. While BA makes it clear that it dislikes what
it believes to be GN’'s business intentions, its own witness admitted that he
could not state with certainty what strategy GN might ultimately pursue. The
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experience BA has had with GN in Massachusetts may well justify BA’s dislike
for GN‘'s business activity, but does not rise to the level of providirg a
rationale for denying the petitioner’'s status as a “telecommunications carrier"
under the Act for purposes of the Recommended Interim FPinal Decision. GN'se
application to be certified as a CLEC in New Jersey is currently pending before
the Board, and BA may, if it chooses to do so, cffer any objecticns it may have
to the BPU itself in that mate Having spent conseiderable effort negotiating
with GN in an attempt to achieve an IA, however, it would seem peculiar, for
purposes of the Arbitration, to now, at the end of that process, to find that
GN was never an eligible party for an IA. Por purposes of the decision herein,
however, for the policy and practical reasons set forth, GN is determined to be

a CLEC eligible for an IA with BA.

Decision IXII. A.

GN is eligible for an Interconnection Agreement with BA.

B. IS QN ENTITLED TO MOST FAVORED NATION S8TATUS IN REGARD TO OTHER
INTERCONMNECTION AGREEMENTS?

Having determined that GN is a "telecommunications carrier" under the

1336 Act, it followa that it s eligible for all of che rights and privileges

that are assoclated with that status. One ©of the thcse rights 1is to be

entitled tc MFN into a preexisting IA between the same ILEC and another CLEC.
The reason fcr that right is to asgure that there is no undue discrimination in
the marketplace that could either skew or preclude competition in the local
exchange market. While BA asserts a gerieg of objections to that right, they
are irsufficiently corroborated by the avidence of record, constitute fears of
post-agreement misbehavior rather than contemporaneocus barriers to MFN rights
at entry, or are not of sufficient public pclicy gravitas to overcome the
righze of a CLEC to assert MFN righte in order to assure against the type of
uncdue discramination that could serve as a barrier to either market entry or

effect:-ve rarticipation.

Jecision IIXI. B.

SN 18 antitled to MFN setatus :n regard to opting into other
Interconnection Agr=ements retween BA and other CLEC’e, including that with
MFS
C. WHZIN OPTING INTO A PRIXXISTING INTERCONNECTION AGREEMENT UNDER MFN

STATUS, I8 A PARTY BOUND TO THX AGREEXMENT IN ITS ENTIRETY, OR IB IT PRER
TO OPT IN ON A PROVISION BY PROVIBION BASIB?

This issue has been the subject of cozsiderable controversy in New Jersey
and elsewhere. While the FCC, at 47 CFR 51.801 (a), requires an ILEC to
provide any requesting carrier any service or network element contained in any
agreement to which that ILEC is a party, that interpratation of the "pick and
choose” rule was rejected by the Eighth Circuit Court of Appeals in Iowa
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Utilities Board et al. V. FCC, 120 F3id 753, 800 (Eighth Cir. 1997), cert.
granted sub nom., AT&T Co. V. Iowa Utilities Board, U.S. , 118 S.Ct. 879, 139
L.Ed. 24 867 (1398). While Iowa Utilities Board is on appeal, it is critical
to note that the BPU itself has spoken to thie issue in Docket No. TX 95120631.
The Board ruled that Section 252(i) of the telecommunications Act "dces not
permit a requesting carrier ’‘pick and chooese’ any individual rate, term or
condition from a prior agreement while rejecting the balance of the agreement."”
Nevertheless, the Board recognized that this interpretation may have a
substantial effect on the State’s local exchange marketplace and therefore
reserved its right to recomsider its interpretation of the "pick and choocse”
rule and Section 252(1) upon the conclusiocn of the Supreme Court’s review of
the Eighth Circuit decision. 8ince the Board has spocken so clearly and
directly to the matter at hand, the Arbitrator is obliged to folleow that

precedent.

Deciasion IXII. C.

If£ GN opts intoc the MFS Agreement, .t way only do sc on an all or nothing
bagis. It is not free to "pick and chocse" among the provisions of that
Agreement and is bound to the terms and conditions as cf the date they are

permitted to "opt in" to the MFS agreement.

IP GN I8 ABLE TO OPT INTO THE MFS AGRREMENT, WHAT SHOULD THE DURATION OF
THE CONTRACT BE?

D.

This question ig a very difficult one. As noted above, BAR bhelieves that
if GN i8 entitled to opt into the MFS IA, it can only do so for the duration in
time remaining on that contract, namely, July, 1999. GN states that it is
entitled to a contract with the very same time duration as that afforded to

MPS, namely thrae years.

It seems obvious that GN is correct when it asserts that the MFS IA
contemplated a lengthy period cf time to implement, scte measure perhaps taking
more trnan the eight months remaining ir that agreement. To limit the
applicakility o GN of =—he MFS IA to the eight remaining months of that
Agreement may lave the effect, in the petitioner’s eyes, of depriving them of
the tenefits of some of the provisions of that contracz. On the other hand,

BA retorted that it cught nct have to have every IA it signe be ‘leap

however,
frocgged’ :intc perpetulty Dy success:ive opt ins by new CLEC’s. The MFS IA was
ar early agreement, and the part.es chose 2o limit their risk exposure under it

to three years duration. From BA‘'s perspective, regu:iring them tc allow GN to
Opt irto the MFS IA for a new three year period expcees them to the very risks
to which they successfully rnegot:iated avoidance with MFS.

The starting point for analyzing this iseue is the very dynamic nature of
the telecommunications industry. Few, if any, industries are undergoing as
much change on an ongoing basile than ie telephony. Given that fact, the law’s
blas'against open ended or perpetual contractual obligations takes on new
meaning. It seems unreasonable on its face to require BA, or any other actor
in telecommunications to aesume orligations extending over indeterminate
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periods of time based on an Agreement that was negotiated shortly after the
Telecommunications Act wag passed. At the time the MFS contract was signed, no
one had much experience to draw upon to negotiate such an arrangement. At
bearing GN’'a counsel argued that BA negotiated a very bad deal for themselves
with MPS and now wants to avoid its obligations thereunder. While that
agsertion may or may not be the case, it seems clear that both BA and MF3,
perhaps because they racognized their own lack of experience with such an
Agreement, chose to limit their exposure to the arrangement to three years. At
the end of that period, sach party would then have the opportunity to review it
experience, survey a changed industry, and then renegotiate their
understanding. To allow new CLEC’s to opt into the MFS IA for new three year
terms would appear to deprive BA of the very risk mitigation terms it
negotiated for itself. Holding BA to an opern ended obligation, regardlese of
the fact that BA envisioned only a three year exposure to those terms and
condlticne, based on the terms of an ZA eigned very shortly after the passage
of the Act Bseemp manifestly unfair. Por that reason, it is not at all
surpriging that BA argues that 1f GN is able to opt in it may only do so for

the time remaining in the MFS IA.

The problem with simply disallowing an unfair result to BA, is that GN is

potentlal y exposed to three equally unfair resultes. The first is that if by

limiting the Agreement to eight monthse, GN is deprived of socme of the
prov-alona in the MFS IA that require considerable lead time to implement BA
will have been effectively been given some of the very same abllity to ’'pick

nd choose’ what services it offers other carriers that the Board has already
decided that CLEC’s will be unable to exercise in selecting the services they
want from preexisting IA’s {(see Section III above)}. The second unfairness is
rt horizon of certairty in making some very fundamental

3N will have a very shor
decisions about businees strategy and investment. Part of the uncertainty GN

could encounter is to find itgelf without an IA, the existence of which is
critical to its ab‘lity to engage in businegs. The third is that MFS will have
been g-ven a discriminatory competitive advantage over other CLECs by having
had almos: three £full years with an arguab-y superior set of terms and
cenditicne tran those offered to its competitors.

A re_.ated issue 18 that BA seems open to allowing a longer term
arrangement .f GN will agree to allow itself o be bound by whatever new
arrangerents are negotiated by BA and MFS. Nct surprisingly, GN seems not at
all inclized to b.-nd‘y de’legate the negotiaticn of ite future IA to another

-~

Cocmpany. Obwioualy, they cancct be compelled Tc do go.

I wculd be ideal 1f all of tbese potenzial inequities could be resolved,
but SclLomcnic sclutione are nct always readily available. Accordingly, it
gcems aprropriate to look at the public policy contaxt for this decision. This
matter only arises because Congress decided that it was the public pelicy of
tolis country to open local exchanges up to competition. The fulfillment of
that policy objective requires that all decisions undertaken pursuant to the
1396 Act keep that objective in mind. In that context, the unfairnesses worked
on GN appear graver than thcse worked cn BA. GN is a new competitor whose
entry to the market is being blocked by the absence of an IA with BA. The
contract it wishes to opt into, as is its right under law, clearly envieions a
lengthier period for implementation than would seem possible to fulfill if BA's
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position on the duration of the contract for GN was sustained, sets a rate that
clearly advantages an existing player in the market, MFS, and provides GN with
little or no margin for putting its business strategies to work. That type of
barrier to market entry seems considerably higher than is coneistent with the
Congressional intent of premoting competition. Additionally, by making the
contract length identical to that in the MFS IA, the ‘pick and choose"effect on
the services offersd by BA to GN, as noted above, is avoided. For those
reasons, GN should be entitled to a contract with a duration identical to that
which is set forth in the MFS accord, 19 dayse shy of three years from the date

of execution.

Decisior III. D

The duration of the Interconnection Agreement between BA and GN should be
nineteen days less than three years from the date of execution.

B. ARE CALLS TO INTERNET SERVICEZ PROVIDERE ELIGIBLE FOR RECIPROCAL
COMPENSATION UNDER TME MPS5 INTERCONNECTION AGREEMENT?

There are two matters that must be regolved to make a recommendatiocn on
this issue. Tke first is whether calls to ISP‘BS are included in the typasa of
callas for which the MFS IA requires reciprocal compenegation. The second is
whether calls to ISP’Bs are local calls. b

In regard to the firat matter, the MFS IA calls for reciprocal
zompernsation for all reesidential and businesa calls. BA contends that it never
- contemplated calls to ISP’s when it negotiated the arrangement, and that fact
i8 avidenced by the absence of any reference to ISP‘a in the document. The
recocrd 18 silent on what MFS had in mind at the time. The problem with BA‘e
contention, however, is that the document’'s gilence on ISP’s does not simply
mean that calls to ISP’s are excluded from reciprocal compensation
requiremente. It might also be concluded that the terms ragidential and
business customers are 8o broad that they cover all calle made. Indeed, it 1is
hard tc imagine many calls to ISP’s that do not fall within that definition.
Moreover, 1t ssems iImplausible that in 1996 two very sophisticated actors in
the telecommunicatlione marxet, such as BA and MFS, could have negotiated an IA
without e:ther party having given any thought to calls to the Intarnet, which
was already being widely used at that time and whose growth potential for
telecommun.cat.ons was hardly a secret in the industry. It is plausible that
BA dic not ccntemplate the possipility that some CLEC's might focus their
marketing on ISP’'s and thus create the gorts of revenue imbalancese that BA
complains of, but that has little or no relevance t2 -he matter at hand. The
definiticn of the types of calls set forth in the IA is sufficlently broad that

s - -

it must be construed as including calls to ISP’s.

The second matter that must be resolved is whether of not calls to ISP’'s
are local calls. It seems apparent from the testimony offered in this matter,
that calls to ISP’'s can be local calls. It seems equally possible that they
may not be. The cnly way to make a determination of whether they are local or
net is on a call gpecific basie. For purposes of the matter at hand, however,
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it will suffice to note that it ig impossible to make a generic statement as to
the physical realities of such calls. BA asserts that the FCC 18 looking into
this very gueetion, and suggests suspending Judgement until the FCC has the
opportunity to decide the matter. Given that there is no basis in the record
for determining when, if ever, the FCC will render judgement on the matter, it
seems pointless to not proceed to make a determinatiocn that will allow the
parties to proceed. The fact that calls to ISP’'s can be local calls seems
dispositive of the matter for purposes of the Recommended Interim Final
Decision. That is because, local calle are the subject of the MFS IA. To the
extent that calls to ISP’'s are not local in nature, or whether such calls are
the result of misassignment of NXX‘'a, or other such matters that BA complains
of, those are matters to be looked into in any action BA may take to remedy
what it believes to be a breach c¢f the contract. Such fears are simply not
relevant to the gquestion of whether local calle to ISP’'s are eantitled to the
reciprocal compensation provisions of the MFS IA.

It bears mentioning that many of the issues that BA has raised in the
matter at bar appear to emerge from BA’s fears that GN will breach the terms of
the MFS IA, as BA understands them. Indeed, it seems clear from Mr. Masoner’s
testimony, that BA believes that MFS itself may be in breach. While the
Arbitrator is not unsympathetic to BA’'s assertion that it should not be
compelled to offer contractual terms that are so broad that it could give rise
to t activities that it believes conatitute breach, those fears cannot be
allowed tc contrci the outceme of this proceeding. There are two reasons for
this. The first is obvious. Nothing in this decision will deprive BA of any
remedies it hae available to it for breach of contrac:t. It may seex whatever
ramedies it desires whenever it concludes that a breach has occurred. The
second reason is policy based. The 1996 Act envisioned removing unnecessary
barriers ©o entry in the local exchange market in order toc hasten the onset of
cocmpetition. Efforts to perfect contractual language to better define the
expectations of the incumbent can alsc be viewed as the narrowing of the
businese cpticns avallable to new market entrants. Such a result would clearly
be counterproductive it terms of creating the type £ robust competition that
was envisioned by the Congress when it passed the 1996 Act.

Decisicn IZI. E

Calls to Internet Service Providers are eligible for reciprocal
compersat.on under the MFS Interconneczlon Agreemen=.

r. ARZ THE APPLICABLE RXCIPROCAL COMPENBATION RATES THOBE SET PORTH IN THE
Mrs INTERCONNBCTION AGREZMENT, COR THE GENERIC RATES BRBTABLISHERED BY THB

BPU IN DOCXET NO. TX951206217

The :ntent of the Congress in enacting the 1996 Act was, in regard to
lecal exchange gervice, to promote competition and market mechanisms. For that
reason, as suggested in the poet-hearing brief of GN, there ie a hierarchy of
rate eetting that has evolved. There are three ways in which reciprocal
compensation for call termination can be determined under the law, by
negotiation, by regulation, and by arbitration. The mechanism that is most
derived from the market place, :1s, of course, negotiation. As a result, it ie
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entitled to a position at ths top of the hisrarchy. 7Tia second level i

occupied by the de jure authorities, jurisdictiomal regulatery agsncies, and

the bottom is cccupiad by arbicratian. In tarms of playing cazds, negotiation
ation trumps arditration. The issue raised hersin

trumps zegqulation, and zegul
is wvhethar the rates nagotiated M and MPS, including che ractaes for
reciprocal ccmpensation, will apply to QX being that QX {s “opting into" the

fully mo:iptcd afgreqeuant.

Dacision IIX. ?.

The raciprocal compensation rates applicable to GN and RA if Q& opts into
‘the MFB Interconnectien sment, ara, for the duration of the time that the
terus tharein are applicable betwean RA and OGN, those set forth in tagt

agreemant. )

V. CONCLUBION

For the reasons set forth above it 4is the Recommanded Interim Final
"P. be

Decision of tho Arbitrator that Decisiona III. A., 3., C.,
adopted by the parties for purposes of thair Intergo

C7 Asnlay C. Brown
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absolutely controlling. We do, however, consider the approach
taken by the FCC in the Rules to be instructive.

2. Conditions and Scope of Approval

A second preliminary issue concerns the scope and
nature of the Recommended Decision before us. The record shows
that TCG and Bell withdrew certain items from arbitration with
the caveat that these withdrawn items would be resolved at a
later date. The Arbitrator provided a provisional list of
withdrawn items that may not, however, be comprehensive.

Our apbfoval of the Recommended Decision, in whole or
in part, is conditioned on our requirement that the withdrawn
items be thoroughly resolved. We shall herein reguire that a
comprehensive agreement, which agreement will be submittea to
this Commission for final approval under the Act and pursuant to
our Implementation and Implementation Reconsideration Orders,

contain provisions completely resolving the withdrawn items.

We impose this requirement so that TCG's and Bell’s
rescluztion of those items may relate back to our action today.
Ic the unlikely event that TCG and Bell do not resolve any item
ttat has beecz withdrawn from arbitration, we shall require them
tc re-file oz all such unresolved items and to begin the
arbitratlon process anew, consistent with the Act and our orders

enti

ing the Act.

B. Rates for Transport and Termination of Traffic

A major issue in this proceeding is the rate that Bell
and TCG should pay to each other for the transport and
termination of each other‘s traffic. A particular component of
this issue is the rate that Bell should pay TCG to terminate
traffic at Bell’s switch.



The Arbitrator relied on an analysis and interpretation

of the FCC Order as governing the matter. The Arbitrator stated

that the FCC Order sent “conflicting signals® about this
important issue. The Arbitrator noted that Sections 1069 to 1089
of the FCC Order discuss "symmetrical” compensation arrangements.
Under the symmetrical approach, the incumbent LEC ("ILEC") and
the CLEC would pay each other the same rate for the
transportation and termination of traffic. For example, in
Section 1089, the FCC directs the states "to establish
presumptive symmetrical rates based on the incumbent LEC’S costs

for transport and termination of traffic when arbitrating

disputes.* (R.D., p. 3.)

The Arbitrator then noted, in contrast to the
aforementioned Section 1089, that Section 1090 of the FCC Order
and Section 51.711(a)(3) of the FCC Rules provide three '
exceptions to symmetry. One of these exceptions is involved in
the matter before us today. That exception provides that:

-

where the switch of a carrier other than an
incumbent LEC serves a geographical area
comparable to the area served by the
incumbent LEC's tandem switch, the
appropriate rate for the carrier other than
an incumbent LEC is the incumbent LEC’s
tancdem interconnection.

(R.D.,

4o
w

TCG claimed that Section 51.711(a)(3) supported its
position that the appropriate tandem rate should be $0.005
because it serves the entire Pittsburgh metropolitan area from a
single Pittsburgh switch and that this approach was superior
service to Bell’s service. TCG further claimed that Bell has
multiple tandems within the local access and transport area
("LATA"). (Tr., p. 42.) TCG claimed, in support of this
position, at page 8 of its Position Statement, that:




(T]he transport rates for TCG reflect the
fact that TCG’s fiber optic ring network
provides connectivity throughout the
Pittsburgh metropolitan area on a shared
basis from the TCG switch, whereas the
connection from Bell to the TCG switch would
be dedicated.

(R.D., pp. 3-4, citing TCG's Positi~n <+mt., 8.)

Bell disputed TCG's position and claimed that Bell was
attempting to reconcile conflicting signals in regard to the FCC
Rules. Bell argued that it was more appropriate to treat TCG’s
switch as a blended switch. Bell claimed that a blended pricing
was appropriate because Bell provides both end office and tandem
functions. Bell continued with a claim that this “"blended*”
approach was fairer and that it would~genérate "true symmetry" if
TCG charged Bell the weighted average of what Bell charged TCG
for end office ($0.003) and tandem office ($0.005) services,
i.e., a blended rate of $0.004. (R.D., p. 4.)

The Arbitrator recormended that TCG's final rate of
$0.005 would be the most appropriate. The Arbitrator cited
Section 1090 of the FCC Order in support of that recommendation.
The Arbitrator claimed that Section 1090 allows states to
establish transport and termination rates that vary according to
whether traffic is routed through a tandem switch or directly to
the end cffice switch. The Arbitrator also referred to Section
1090 for the proposition that states should consider whether new
technologies, such as a fiber optic ring, perform functions
similar to those provided by the ILEC’s tandem switch, and, thus,
whether calls terminating on the CLEC’s network should be charged
the same rate as calls terminating on the ILEC's tandem switch.
Section 1090 ends with the language on which TCG relied, similar
to the language in Section 51.711(a)(3). The Arbitrator
concluded that both Sections 1090 and 51.711(A)(3) supported the
recommendation. (R.D., pp. 4-5.)
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The Arbitrator noted that TCG's tander switch and fiber
optic ring provide service similar to, and perhaps superior to,
the service which Bell'’s tandem switch provides within the same
geographical area. The Arbitrator concluded that the service
capability of the TCG tandem switch, along with Section 1090 of
the FCC Order and Section 51.711(a)(3) of the FCC Rules,
supported TCG's symmetr.cal rate rather then Bell’s proposed
blended rate. (R.D., pp. 4-5.)

Bell filed Exceptions to that recommencation. Bell
claims that the recommendation is not reciprocal and in direct
conflict with or contrary to the Act, 47 U.S.C. §251(b)(5), which
establishes, in pertinent part, a "duty to establish reciprocal
compensation arrangements for the transport and termination” of
calls between their networks. Bell argues that, under the
recommendation proposed by the Arbitrator, compensation waould not
be symmetrical; instead TCG would always pay Bell a combination
of end office and tandem rates, while Bell would always TCG the

higher tandem rate.

We have reviewed the record in this proceeding, as well
as the Act, the FCC Rules, our Implementation and Implementation
Reconsicderation Orders, the variocus Position Statements, the
Arbitrator’'s Recommended Decision, and the filed Exceptions of

Bell. We agree with the rationale and recommencazion of the

Arbitrator in this matter.

The Recommended Decision before us, however, rested
upon, inter alia, Section 51.711(a)(3) of the FCC Rules which are
subject to the Federal Stay. TCG and Bell seek a rate for
transport and termination of each other’s traffic consistent with
Section 51.711 although they dispute the meaning and scope of

that Federal Rule.




- -

The Arbitrator’s recommendation relieé heavily on the
FCC Rules on the matter -- especially Section 51.117 of the FCC
Rules. We cannot, however, dispose of this dispute solely by
reference to this disputed provision because that Rule is subject
to the Federal Stay. If we relied solely on that Section, our
approval would rest on a stayed regulation whose resolution is
uncertain at this date. We shall, therefore, resolve this matter
with reference to other legal authority as well as the guidance
provided by the FCC Rules even though those Rules are currently
stayed by the Eighth Circuit.

In the first instance, we shail rely on the provisions
of the Act dealing with interconnection and arbitration of
interconnection concerns. Sections 252(a)(l), (e)(l), and (e)(2)
of the Act, collectively, allow a state commission to approve an
arbitration decision, such as the subject Recommended Decision,
provided that the results are not discriminatory or contrary to
the public interest. TCG and Bell disagreed on the pricing
approack to be used for providing the tandem-end office service
necessary for interconnection. They did not, however, claim that
either proposal was s0 unduly discriminatory or so contrary to
the public interest as to warrant immediate rejection 1f either
of the proposed pricing options were to be adoptzed by this
Comnission. Consequently, we conclude that this Commission may
eapprove @ tandem-based approach to pricing the _nzerconnection
uncder these Sections of the Act even if any Rules relied upon by

the Arbitrator are subject to the Federal Stay.

In addition, Section 252(e)(3) and Section 253(a) of
the Act, collectively, preserve state ;authority with respect to
telecommunication service gquality service standards or
requirements provided they do not prohibit any interstate
service. We note that Sections 3001(7) and 3005(3) of Chapter 30
of the Public Utility Code, 66 Pa. C.S. §§3001, et seqg., to which
Bell is subject, collectively require this Commission to advance

8
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the provisioning of competitive services on equal terms
throughout all areas of the Commonwealth and to make the basic
service functions ("BSFs") necessary for those services available
under nondiscriminatory tariffed terms and conditions, including
price. To the extent that the subject Recommended Decision may
be construed to constitute a competitive service at the tandem
and end-office level, Chapter 30 requires this Commission to
ensure nondiscriminatory pricing of those services. Since TCG
and Bell did not claim that adoption of either approach would
constitute discriminatory pricing and the Act preserves state
authority in that respect, Chapter 30 also provides another basis
for approving this aspect of the Recommended Decision.

Also, our use of tandem-based pricing for services

covered by this Opinion and Order is consistent with the
TCG's switch can provide both

This means that TCG

technical evidence in the record.
end office and tandem office functions.
requires a reduced level of service from Bell’'s network,

limited to services other than Bell’'s tandem sw;tchlng
than would be the case with competitors that lack TCG'’s
therefore, conclude that it is

generally
capacity,
technical sophistication. We,
appropriate to require that any reciprocal compensation be based
on the $0.005 rate for tandem switching for termination of calls.
Finally, the Federal Stay of the FCC Rules should be
temporary. This necessarily means that the issue might have to
be revisited once the Federal Stay is lifted and the FCC Rules
have finally run the gamut of legal challenges. The interim
approach taken in this Opinion and Order will promote competition
by not letting a transient development, such as the Federal Stay,

hinder the development of competition.

Accordingly, we shall deny Bell's Exceptions on this

issue.
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INTERCONNECTION AGREEMENT UNDER SECTIONS 251 AND 252 OF THE
TELECOMMUNICATIONS ACT OF 1996

Dated as of July 16, 1996

by and between

BELL ATLANTIC-VIRGINIA,INC.
and

MFS INTELENET OF VIRGINT AL [N

BA-VAMES-VA (July 16, 19961 (Revised 2y ot 07 29 97)
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1.39.  ~Line Status Venticaton or “f S\ 7 means.an oper s request tor astatus check on
‘o1 1o an operator of the other

the hine ot a called partv. The request 1~ made ny one Party s ooer

Party. The ventication of the status check i~ rrovdcd to the rea o weerator

1.40  ~Local Access and Transport Area” or "LATAT 5wy Dctined in the Act.
1.41  “Local Exchange Carrier” or "LEC™ is As Detines .o the Act. The Parties 1o this
‘Agreement are or will shortly become Local Exchange Camers.

1.42.  ~Local Serving Wire Center” means a Wire Center i 1) serves the area in which
the other Party’s or a third party’s Wire Center. aggregation poin:. = :nt ot termination. or point of
presence is located. or any Wire Center in the LATA in whict o other Party's Wire Center.
aggregaton point. point of termination or point ot presence ts loe o which the other Party has
established a Collocation Arrangement or 1s purchasing an enirancd facility, and (i) has the

necessary multiplexing capabilities for providing transport services

1.43  ~Local Telephone Number Portability™ or "LTNP" mcans “number portability”” As
Defined in the Act.
.« .~tomer ot one Party on that

. aat other Party s network.,
“~ 7y area. as detined in BA's

1.44  ~Local Tratlic.” means trattic that 1s onginated r.
Partv s network and terminates o a Customer of the other Pu:
within a given local calling area. or expanded area service
effective Customer tanffs. Local Trattic does not include tral:’. rizinated or terminated by a
commercial mobile radio service camier. '

1.45. “Main Distnbution Frame™ or "MDF™ means the rnmary point at which outside
plant faciiities terminate within a Wire Center, tor interconnection o other telecommunications

tacihities within the Wire Center.

146 "MECABT means the Muluple Exchange Curor Access Billing (MECAB)
Jdocument precared by the Biiling Comnuttee ot the Ordenng 20 4 hing Forum ("OBEF™). which

functions under the auspices of the Carmier Lison Comnmutes CLCT) ot the Alliance tor

Tetecommunicatons industn Solutions VTN The MEC v nent. pubhshed by Belleore
s Srecies Heorerm SR-BDN-on0us s contans the recommiendes L ooanes tor the bithng ot an
Excadnee \coess senvice provided oy two or more LECs. o~ 0 EC 0 two or more states.

withina singie LA TA

1.47  “"MECOD™ means the Mulupie Exchange Carmiers ireenng and Design (MECOD)
Guidehnes tor -\ctess Services - Industnv Support Intertace @ document developed by the

Ordenny Provisioning Commuttee under the ausprees of OBF 122 MECOD document. published
by Bellcore as Special Report SR-STS-0026043 . establishes nwiods tor processing orders tor
Exchange Access service which s 1o be provided by two or more .« s

148 “Meet-Point Bitling™ or "MPB7 mcans an arraneciient whereby two or more LECs

Jontly provide 1o a third party the transport clement ot a Switched Eachange Access Senvice to one
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o oenedttic geographic pomnt and
oo L EC as beng associated
vion ot Telephone Exchange
cuch the LEC has idenuitied as

1.38  “Ruate Center Area” or "Excnange \rea means
corresponding veouraphic area which has heen identitied by o 2
with a particular NPA-NNXX code assigned to the [ EC torats nr
Senvices. The Rute Center Area s the exclusive 2eographie are
the area within which 1t will provide Telephone Exchange Serv oo~ ocaring the particular NPA-
NXX designation associated with the specitic Rate Center Area. \ “"Rate Center Point”1s a
specific geographic point. detined by a V&H coordinate. locateg within the Rate Center Area and
used to measure distance for the purpose of billing Customers 1 distance-sensitive Telephone
Exchange Services and Toll Trattic.

1.59 ~Rate Demarcation Point” means the pownt ! minimum penetration at the

Customer’s premises or other point. as detined n a Party 's Tanti~. where network access recurmng
charges and LEC responsibility ends and bevond which Customer -o~ponsibility begins,

1.60  “Rating Point” or “Routing Point™ means a speci:ic zeovraphic point identitied by
a specific V&H coordinate. The Rating Point 15 used t~ route nround tratfic to specitied NPA-
NXXs and to calculate mileage measurements for distance-sensitive transport charges of
switched access services. Pursuant to Bellcore Practice BR-793-100-100. the Ratng Point may be
an End Office locauon. or a "LEC Consoruum Point ot Interconnection.”  Pursuant to that same
Bellcore Practice. examples of the larter shall be designated =+ : common language location
identufier (CLLI code with (xOKD in positions Y. {11, where .+ nas be any alphanumenc A-Z
or 0-9  The Raung PointRouting Point must be located v the LATA in which the
corresponding NPA-NXX is located. However. the Raung Poirt Routing Point associated with
each NPA-NXX need not be the same as the corresponding Rute Center Point, nor must it be
located within the corresponding Rate Center Area. nor must there be a unique and separate Rating
Point corresponding to each unique and separate Rate Center. '

1.61  “Reciprocal Compensation™ 15 As Described in the Act. and reters to the pavment
amangements hat recover costs ancurred tor the transport ar ermunation ot Local Trathic
onginatng vn one Party s network and terminaung on the other Parny s network.

e common channel signaling

Lo2  Semvice Controd Pomnt” or "SCPT means the node
Tenwark Looaien cntormizbional requests tor senvace handhing Ot s routing. are directed and
NP s aoreal mie Jatabase svstom o mnat ~aaed 0 L Lo Tom a sen e swatching

..
Drocaossed Lng od

point and via o Sienahing Transter Pomt pertonms subseniber or e acation-speciic senvice logic,

and then seads instructions back o the SSP on how o continue ¢ Srocessing

1.63  “Signahng Transter Point” or “"STP” means a speciaiized switch that provides SS7
network access and performs SS7 message routing and screeniny

64 "Swatched Access Detal Usage Data” means a caiczony VIOTXX record as detined
in the EMR Belleore Practice BR-OTO-200-0 10

FESOXX record as

3

1.65  “Switched Access Summany Usace Duta”™ means 2 category
detined in the EMR Bellcore Practice BR-0O10-200-010.

N
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group. 1t will supply an auditable Percent tntorstae e o PUY -orort gquarteriy. based on the

previous three months™ erminauny trarsic. ang arnhicable to the owang three months  In heu
~-ovide and accept reasonable

of the toregoing PLLU and or PIU reports. tne Parties mas agrec
surrogate measures 1or an agreed-upon aterin peniod

36.4 Measurement ot billing minutes for purposcs of determining terminating

compensation shall be in conversation seconds.
5.7 Reciprocal Compensation Arrangements -- Scction 251(b)(3).

Reciprocal Compensation arrangements address the true:s»ert and terminaton ot Local

Tratfic. BA's delivery of Trathic to MFS that onginated wii . durd carmer 1s addressed in
subsection 7.3. Where MFS deiivers Trattic (other than Local .70 0 BAL except as may be set

forth herein or subsequently agreed (o by the Parties. MFS shall p.. 3\ the same amount that such
camer would have paid BA for terminauon ot that Tratlic at the ic«ation the Tratlic 1s delivered to
BA by MFS. C:cmpensauon for the transport and termination o1 :~.::!ic not specifically addressed
in this subsection 5.7 shall be as provided clsewhere in this Agrcement. or if not so provided. as
required by the Tantfs of the Party transporting and or terminauny e trattic.

- L

designate the areas within which that Party '~ Customers may mc: . cails which that Panty rates as
“local™ tn 1ts Customer TantTs.

371 Nothig in this Agreement shall be construc. . amut erther Party s ability to

5.7.2  The Parues shall compensate each other :or transport and termination of
Local Traffic in an equal and symmetrical manner at the rates provided in the Detailed Schedule
of Itemized Charges (Exhibit A hereto) or. it not set forth therein. in the applicable Tanff(s) of the
terminating Party. as the case mav be.  These rates are to be :rphed at the M-IP tor traffic

defivered by BA. and at the BA-IP for tratfic delivered by MES.  No additional charges.

inciuding port or ransport charees. shall appiy tor the terminey 1 Local Trattic delivered w
the BACTER orshie MA[PDeneept as set forth in BExhibit AL When o cab Trathic s terminated over
the same trunis o~ Toll Tramfics any portor transport or other ar- Ceele access charges related o
the P00 Trarte shall he rrorated to be appiied onhy o the Toll i

ST ihe Reorrrocar Conrensation armang . <torth n tus Aoreement
ATC DOU ADTICADIC 1O NWICNed P acnanee haoess Senice Sattched  bvenanee - ccess
Service and el Toil Tratfic shall continue o pe governed by 2 rerms and conditons ot the

appitcebic tederal and state Tantis

374 Compensaton tor transport and terminatco of all Trattic which has been
subject o performance ot INP by one Party tor the other Party »~.rwcant 1o Section 14 shall be as
specitied in subsection 14 3

373 The designation of Trartic as Local or 1oL or purposes of compensation
shall be tased on the actual onginating end temunaung points i he complete end-to-end call.
regardless ot the carmierts) involved 1in carm ing any segment ot the call,

.
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376 Each Partyv resenes the riont to measure a0 cadit all Trattic o ensure that

proper rates are bemny applied approprately  lach Pary agrees o nrovide the necessary Trathic
or sampiing purposes mn

o)

data or pemut the other Party s recording cquipment to be o .
conjunction with any such audit.

5.7.7 The Parties will engage in sertlements ot aiternate-billed calls (e.g. collect.
calling card. and third-panty billed calls) onginated or authonzed v their respective Customers in
Virginia in accordance with the terms of an appropnate billing ser ices agreement tor intral ATA
intrastate alternate-billed calls or such other arrangement as may te .oreed to by the Parties.

6.0 TRANSMISSION AND ROUTING OF EXCHANGE ACCESS TRAFFIC
PURSUANT TO 251(c)2).

6.1 Scope of Traffic

Section 6 prescribes parameters tor certain trunks o e established over the
Interconnections specitied in Section 4 tor the transmission and - +.unyg ot trattic between MFES
Telephone Exchange Service Customers and Interexchange Carr oo« o Access Toll Connecting
Trunks™. This includes casuallyv-dialed (FONXX and TOITXXNXN anic

6.2 Trunk Group Architecture and Traffic Routing

6.2.1  MFS shall establish Access Toll Connectine 1runks by which it will provide
tandem-transported Switched Exchange Access Services to Interenchange Carriers to enable such
Interexchange Carmiers to onginate and terminate tratfic to and trom MFS's Customers.

~» 22 Access Toll Connecung Trunks shall be usee - cov tor the transmission and
routing o!f Eachanve Access o allow MEN'S Customers 1o co-o0n 1o or be connected w the
interexchanoe trunks ot any [nterexchange Carmer which s conneocg o an BA Access Tandem.

2 iR Adcess ool Connecnns Trunas shall o SAaV Irunks connecuing an
bac oo Swaren M S utinzes o trovide siernone achanoe o oo and Swatched Bachangee
Accessan a sven LA TA woan Access Tandemn B3V utifizes to o bachanue Access insuch

Lala

6 2.4  The Parues shall oty determmine which 34 Access Tandemis) will be
subtended by cach MFS End Oftice Switch MES's End O1ios wwateh shall subtend the BA
Access Tandem that would have senved the same rate center - 3 \'s network,  Alternative
configurauons will be discussed as part ot the Joint Plan.

6.3 Meet-Point Billing Arrangements

18
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INTERCONNECTION AGREEMENT UNDER SECTIONS 251 AND 252 OF THE
TELECOMMUNICATIONS ACT OF 1996

Dated as of June 5, 1998
by and between

BELL ATLANTIC - PENNSYLVANIALINC.
and
ACCELERATED

CONNECTIONS,
INC.

BA-Paa(l
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1.42  “Local Serving Wire Center” means a Wire Center that (1) serves the area in which
the other Party’s or a third pany’s Wire Center. aggregation point. foint of termination, or point ot
presence is located. or any Wire Center in the LATA in which e other Party’s Wire Center.
aggregation point. point of termination or point of presence is located in which the other Party has
established a Collocation Arrangement or is purchasing an entrunce facility, and (i) has the
necessary multiplexing capabilities for providing transport services

1.43  “Local Telephone Number Portability” or "LTNP™ means “number portability™ As
Defined in the Act.

1.44  “Loca! Traffic,” means traffic that is originated bv a Customer of one Party on that
Party's network and terminates to a Customer of the other Party on that other Party’s network.
within a given local calling area, or expanded area service ("EAS”) area, as defined in BA's
effective Customer tariffs, or, if the Commission has defined local calling areas applicable to all
LECs, then as so defined by the Commission.

1.45 Main Distmibution Frame™ or “"MDF" means the pnmary point at which outside
plant tacilites terminate within a Wire Center. tor interconnection o other telecommunicanons
faciliies within the Wire Center. -

1.46 "MECAB"” means the Muluple Exchange Cumier Access Billing (MECAB)
document prepared by the Billing Commuttee ot the Ordering and Billing Forum ("OBF™), which
functions under the auspices of the Camer Liaison Committee ("CLC™) of the Alliance for
Telecommunications Industry Solutions (“ATIS™). The MECAB document. published by Belicore
as Special Report SR-BDS-000983, contains the recommended vuidelines for the billing of an
Exchanpe Access service provided by mwo or more LECs, or by one LEC in two or more states,
within a single LATA.

.47 "MECOD™ meuans the Mulupic Exchange Camers corcenng and Desien (MECOD)

Guidelines or Access Services - Indusing Support Interface. ¢ Jocument developed by the
Orcemne Provcivomng Commuiiee under the cuspices of OBE D2 COD document. published
~voBencore s steca! Rerort SReN IS Tnat aablishes oo Sootor processinge orders tor
Exchance Acoss semvice which s o me proviged D o or mory

1,48 "Meet-Point Bilhne or “MPB™ means an arrangeront whereby two or more LECs
jointly provide o a third party the transpont element ot a Switched | achange Access Senvice to one

of the LECs™ End Ottice Switches. with cach LEC receiving an aypropriate share ot the transport
element revenues as detined by thewr ettectine Exchange Access untts. | “Meet-Point Billing
Traftic” means traffic that is subject to an ettective Meet-Point Biliing arrangement.

1.49  \ad-Span Meet” means an Iaterconnection arcitecture whereby two camers’
tansmission facihities meet at a mutually agreed-upon point ot Interconnection utuhizing a fiber

BA-PaACI
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LEC for its provision of Telephone Exchanpe Nervices. The Rute Center Area 1s the exclusive
geographic area which the LEC has identitied as the arca within which i will provide Telephone
Exchange Services beaning the particular NPA-NXN designaton issociated with the specitic
Rate Center Area. A “Rate Center Point” is a specific geograpnic point. detined by a V&H
coordinate, located within the Rate Center Area and used to measure distance for the purpose of
billing Customers for distance-sensitive Telephone Exchange Services and Toll Trattic.

1.59 “Rate Demarcation Point” means the Minimum Point of Entry ¢ "MPOE™) of the
property or premises where the Customer's service is located as determined by BA. This point 1s
where network access recurring charges and BA responsibility stop and beyond which Customer
responsibility begins.

1.60 “Rating Point” or “Routing Point™ means a specitic 2eographic point identified by
a specific V&H coordinate. The Rating Point is used to route inbound traffic to specitied NPA-
NXXs and to calculate mileage measurements for aistance-sensiive transport charges of
switched access services. Pursuant to Bellcore Practice BR-795-100-100. the Rating Point may be
an End Office locauon. or a “"LEC Consoruum Point of Interconnection.” Pursuant to that same
Bellcore Practice. examples of the lanter shall be designated by 2 common language location
tdentifier (CLLI) code with (x)KD in positions 9. 10, 1 1. where (\» 2y be any alphanumenc A-Z
or 0-9  The Raung Pont'Routng Point must be Slocated wunin e LATA in which the
corresponding NPA-NXX s located. However. the Raung Point Roeutng Potnt associated wath
each NPA-NXX need not be the same as the corresponding Rate Center Point, nor must it be
located within the corresponding Rate Center Area. nor must there be a uruque and separate Rating
Point corresponding to each unique and separate Rate Center.

1.61 “Reciprocal Compensation™ is As Described in the Act. and refers to the payment

arTanpement set torth 1n subsecuion 3 7 below

1,62 “Ncermace Control Point™ or "SCPT means the node o e common channel signahng
nehwora oowhich intformational reguests for senvice handling, <ion os routing, are directed and
processed The SUP s areal tmie database system thatt based on ooLLem from a senace swatching
DOIMD NS v S onehing Transier Poant nertonns subsenber or oo anon-specitic senvee logie,
ANOCTTON SCITO  TLOT s Taea e Ine SN o e e Conlinue Soeang

1,63 "Sienabing Transter Pomt” or "SR means o spoeca coe swateh that prosvides SS7

network decess and performs 557 message routing and screening

.64 "Switched Access Detarl Usage Data™ means a catezeny TIOTXN record as detined
in the EMR Belleore Pracuce BR-0O10-200-010)

1,65 "Swarched Access Summan Usace Data”™ means @ categony 1130XX record as
defined in the EMR Belleore Practice BR-010-200-014).

BA-P oyl

modet X 2397 DRAFT
BAPA_ Al DOC
6308




S64  Measurement of billing minutes tor purposes of determining terminating
compensation shall be in conversation seconds

5.7 Reciprocal Compensation Arrangements — Scction 251(b)(5)

Reciprocal Compensation arrangements address the transport and termination of Local
Traffic. BA's delivery of Traffic to ACI that oniginated with . third camer is addressed in
subsection 7.3. Where ACI delivers Traffic (other than Local Trattic) to BA. except as may be set
forth herein or subsequently agreed to by the Parties, ACI shall pay BA the same amount that such
carrier would have paid BA for termination of that Traffic at the location the Traffic 1s delivered to
BA by ACI. Compensation for the transport and termination of trat!ic not specifically addressed in
this subsection 5.7 shall be as provided elsewhere in this Agreement. or if not so provided. as
required by the Tanffs of the Party transporting and/or terminatny the traffic. BA shall provide
notice to ACI of any BA filing to the Commission that would alter the classification of particular
traffic as Local or InwalL ATA Toll Traffic.

5.7.1 Nothing in this Agreement shall be construed to limit either Party’s ability to
designate the areas within which that Party's Customers may make calls which that Party rates as
“local™ in its Customer Tanffs.

-

3.7.2 The Parues shall compensate each other tor .. ransport and termination ot
Local Traffic 1n an equal and symmetnical manner at the rates prosided in the Detailed Schedule
of Itemized Charges (Exhibit A hereto). as may be amended from ime to time in accordance with
Exhibit A and subsection 20.1.2 below or, 11 not set torth therein. in the applicable Tanfi(s) of the
terminating Party. as the case mav be. These rates are to be applied at the ACI-IP for traffic
delivered by BA. and at the BA-IP for traffic delivered by ACI. No additional charges. including
port or transport charges, shall apply for the termination ot Local Tratfic delivered to the BA-IP
or the ACI-{P. except as set forth in Exhibit A. When Local Traic 1s terminated over the same
trunks as Toil Traftfic, any port or transport or other applicable accoss charges related w the Toll
Tratiic snall e mrorated o be applied onby o the Toll Trattic

ST The Pames

¢
RS

duree s oo owhether oo ot onginates on oone Party s

ACIWOIA GIIS - TansnInilod Teooan oniernot Surh s Provider 2o Sonsttutes Local Trattic as
Jenined nerein inC issue o wncther suen tattic censioo . Local on o swhich reaiprocal
compensdtion must be pud pursuant W the At may be consiac oz oy the Comnmussion and s

presently betore the FCC in CCB CPD 97-30. The Parues avree nat the deaision ot the FCC n
that proceeding shall determine whether such trattic 1s Local Trattic as detined herein). Absent an
FCC determinauon. any Commussion ruling on this issue shail ne controlling. 1t the FCC
determines that ISP Tratfic 1s Local Trattic. as detined herein. @t ~hall be compensated as Local
Tratfic under this Agreement. {t the FCC or count of competent junsdiction determines that [SP
Trattic1s not Local Trattic. as detined herein. and such decision preempts inconsistent state rulings.
the Parties will agree upon appropriate treatment ot said trattic tor compensation purposes: if the
Parties are unable 10 agree upon an uppropnate treatment. cither Party may apply to the

Commussion tor a dectsion on such 1ssue.
BA-PLACI
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374 Compensaton for iransport and temunation o 2l Trattic which has been

subject to pertormance of INP by one Party tor the other Party ~orsant o Section 14 shall be as
specified 1n subsectuion 14.5.

5.75  The designation of Traftic as Local or non-Local for purposes of
compensation shall be based on the actual onginating and terminating points of the complete end-
to-end call, regardless of the entities involved in carmving any scement of the call.

5.7.6 Each Parrv reserves the nght to measure and audit all Trathe, up to a
maximum of two audits per calendar vear. w0 ensure that proper rates are being applied
appropriately, provided. however. that either Panty shall have the right to conduct additonal
audit(s) if the preceding audit disclosed matenal errors or dJiscrepancies.  Each Party agrees t
provide the necessary Traffic data or permit the other Party’s recording equipment to be installed
for sampling purposes in conjunction with any such audit.

5.7.7 The Parties will engage in settlements ot intral.A I'A intrastate alternate-billed
calls (e.g. collect. calling card. and third-parcv billed calls) onginated or authonized by their
respective Customers in Pennsvivania in accordance with the terms o1 an appropriate ntral AT A
Telecommunicatons Services Settlement Agreement ketween the Peries substanually in the torm
appended hereto as Exhibit D

6.0 TRANSMISSION AND ROUTING OF' EXCHANGE ACCESS TRAFFIC
PURSUANT TO 251(c)(2)

6.1 Scope of Traffic

Seltton o~ presernibes  paramieters  for ceniain trinas 0 ~eo estabbished over  the
interoannedtions spediticd 0 Sednon 2 0or e ransmisston s oo ot rattic between ACH
TAceess Toll Connecting

T 1. . M - LR IR ) . 'c\ 1 > 3 .
LoD nene bacnange Service O astomers and nterenaiange e
v

‘

TN S TS BT O D ciolts teonane s bad ot 0~ 0 o subtend o B Tandem
TR O T N R PO P PTG AR N N T ST NN T
0.2 I'runk Group Architecture and Tratfic Rounne
o 21 ACI shall estabhish Access Toll Connectinz i Dy which e will provade
tandem-transported Switched Exchange Access Services o Interonanenge Carriers to enable such

Interexchange Carmiers o onwimate and temunate trattic to and o ACT s Customers.

0 22 Access Toll Connecung Trunks shall be used ~olely tor the transmission and

routing ot bxchange Access o allow ACHS Customers 1o connect o or be connected 1o the

interexchange trunks ot any Interexchanee Carmer which s conneaied o a BA Tandem,
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INTERCONNECTION AGREEMENT UNDER SECTIONS 251 AND 252 OF THE
TELECOMMUNICATIONS ACT OF 1996

Dated as of June 19, 1998

by and between

BELL ATLANTIC - NEW YORK
and

AUSTIN COMPUTER ENT-ERPiUSES. INC.

BA - NY/Austin I




Austun - BELL ATLANTIC Interconnection Azreement

970. 940).

.39 “Inside Wire™ or “[nside Wiring”™ means all wire. carie. termunals. hardware. and

other equipment or materials.on the Customer’s side of the Rate Denarcation Point.

.40  “Integrated Digital Loop Carrier” or “IDLC™ means a subscriber loop carrier
svstem which integrates within the switch at a DS level that is twenty-four (24) loop
transmission paths combined into a |.544 Mbps digital signal. '

.41 "Integrated Services Digital Network™ or "ISDN" means a switched network
service that provides end-to-end digital connecuvity tor the simuliancous transmission of voice
and data. Basic Rate Interface-ISDN (BRI-ISDN} provides tor a dizital transmission of two 64
Kbps bearer channels and one 16 Kbps data and signaling channel (2B-D). Primary Rate
Interface-ISDN ("PRI-ISDN™) provides tor digital transmission ol twenty three (23) 64 kbps
bearer channeis and one (1) 64 kpbs data and signaling channel (25 3-D).

[.42  “Interconnection” is As Described in the Act and reters to the connection of
en. or among networks tor

separate pieces ol equipment or transmission tactlities within. betwee
the purpose ot transmussion and routing of Telephone Exchange Service tratfic and Exchange
Access trattic, ’

1. 45  TInterexchange Cammer” or "INC™ means a carnier that provides. directly or
indirectly . [nterLATA or Intral ATA Telephone Toll Services.

b <4 “Interim Telecommunicanions Number Portability™ or "INP" 1s As Described in

the At
c=% 0 UInterLATA Service” 15 As Detined in the Act.
S Cnmall ATA Toll Tratnie” means those intral AT v Culls that are not detined as
Pocal frario o tns AZ2reement
- CONide moans 2 bnd OO Swach conned o al provides ransmission,
Saiins an Corhonag ellures saanio tor Customer connectton e public ssatched netwaork,

~onabing for basie rate ISDN

Aeroslart supervision. cround start supervision, and

148 “Local Access and Transport Area” or "LATA™ 15 As Detined in the Act

149 “Local Exchange Camer” or "LEC” 15 As Detined in the Act. The Parties to this
Agreement are or will shortly become Local Exchange Carmiers.

130 “lLocal Traffic”™. means twrattic that 1s originated by a Customer of one Party on
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that Party’s network and terminates to a Customer ol the other Party on that other Party’
network. within a given local ealling arca. or expanded area service 17EAST) area. as defined m
BA's effective Customer taritfs. or. if the Commussion has detined iocal calling areas applicable

to all LEC’s. then as so detined by the Commussion.

.31 "Main Distribution Frame” or "MDF" means the ulumate point at which outside
plant facilities terminate within a Wire Center. for interconnection to other telecommunications

facilities within the Wire Center.

1.32 "Meet-Point Billing" or “MPB™ means the process whereby each Party bills the
appropriate tariffed rate for its portion ot a jointly provided Switched Exchange Access Service
as agreed to in the Agreement for Switched Access Meet Point Billing.

1.33  “Network Element" 1s As Detined in the Act

.34 ~Network I[ntertface Device”™ or “NID" means the BA-provided interface
terminating BA's telecommunications network on the property where the Customer's service 1s
located at a point determined by BA.

lan” or "NANP" mean~ the numbering plan used n

1. 33 "North American Numbering
I'he NANP

the United States. Canada. Bermuda. Puerto Rico Md certain Cariibirean [slands.
tormat 1s a 10-digit number that consists or a 3-digit NPA code (commonly reterred to as the area

code). tollowed by a 3-digit NXX code and 4-digit line number.

1.6 “Numbering Plan Area”. or "™NPA" 1s also sometimes reterred to as an area code.
there are two peneral categories of NPAs. "Geographic NPAs™ and “Non-Geographic NPAs™. A
Geographic NPA is associated with a detined geographic area. and all telephone numbers bearing
such NPA are associated with services provided within that geographic area. A Non-Geographic
NP siso Rnown as a2 UService Access Code” or "SAC Code™ o~ topieally associated with a

spectaed whecommunications service which may be provided across multiple geographic NPA
areds, Nore e Too 300 and 888 are examples of Non-Geographic NP s

-7 Seemmer Partares Do NPT NS Detined i the

RN SNNTDONNN Code o hnd Ontiee Code” means

mdicater e the nrst three digis ot aseven digit welephone number

e three-diait switeh entiny

139 "Party” means either BA or Austin and “Parues™ means BA and Austn.

l.o0  “Permanent Number Porabilitv™ or "PNP™ means the use of a database or other
technical solution that comports with reculauons issued by the FCC to provide Number

Porabiiiy tor all customers and service providers.

~4
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[.61  "Port Element” or “Port” means a termunation on a Central Office Switch that
permits Customers to send or recerve Telecommunicauons over the pubhce switched network. but
does not include switch teatures or switching functionality.

1.62  ~“POT Bay" or."Point of Termination Bay™ means the intermediate distributing
frame system which serves as the point ot demarcation for collocated Interconnection.

1.63  "Rate Center” or “Rate Center Area” or "Exchange Area™ means the geographic
area that has been identified by a given LEC as being associated with a particular NPA-NXX
code which has been assigned to the LEC tor its provision of Telephone Exchange Services. The
Rate Center Area is the exclusive geographic area which the LEC has identified as the area
within which it will provide Telephone Exchange Services bearing the particular NPA-NXX
designation associated with the specific Rate Center Area. A “Rate Center Point”™ is the finite
geographic point identified by a specitic V&H coordinate (as detined in Bellcore Special Report
SR-TSV-002273). located within the Rate Center Area and wused by that LEC to measure
distance for the purpose of billing Customers for distance sensitive Telephone Exchange
Services and Toll Traffic. Rate Centers will be identical for each Partv until such time as Austin
is permitted by an appropriate regulatory body to create its own Rate Centers within an area.

1 64 “Rate Demarcation Point”™ means the point where network access recurring
charges and BA responsibility stop and bevond which Customer responsibility  begins.
determined n accordance with FCC rules and BA standard operauing practices.

1.65 ~Rating Point™ or "Routing Point" means a specitic ueographic point identified by
a specitic V&H coordinate. The Rating Point is used to route inbound traffic to specitied NPA-
NXXs and to calculate mileage measurements for the distance-sensitive transport charges of
switched access services. Pursuant to Bell Communications Research. Inc. ("Bellcore™) Practice
BR 793-110-100 (the "Bellcore Practice”). the Raung Point may be an End Otfice location. ora

CLEC Comsornium Point ot Interconnection.”  Pursuant to that same Bellcore Pracuce. cach
CLEC Consormum Point ot Interconnection” shall be designated by 1 common language location
identiticr - CLLTTy code with t0OKD in positions 9. 10, 11, where «1may be any alphanumeric
A=/ oot The Raung Pomt must be located within the LATA 1 which the corresponding
NN vecated Howevers the Ratmg Pomt associated v coon NPASNNN need not be
e osame os e corrssponding Rate Center Pomnt nor o omiast 0 ne located wathin e

corresponding Rate Center Area nor must there be o umigue and separate Raung Point

corresponding o each unique and separate Rate Center.

l.66  "Reciprocal Compensation” is As Described in the Act. and reters to the payvment
arrangements that recover costs incurred tor the transport and termination of Reciprocal
Compensauon Trattic orniginating on one Partyv's network and terminating on the other Party's

network.

1.67  “Reciprocal Compensation Call™ or “Reciprocal Compensation Tratfic™ means a
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Telephone Exchange Service Call completed between the Parties. which qualities tor Reciprocal
Compensation pursuant to the terms of this Agreement and presathng Commussion or FCC rules
that may exist.

1.68  “Route Indexing™ means the provision ot Interim Number Porability through the
use of direct trunks provisioned between end offices of BA and Ausun over which inbound
traftic to a ported number will be routed.

1.69  "Service Control Point” or "SCP" means a node in the Common Channel
Signaling network to which informational requests for service handling. such as routing. are
directed and processed. The SCP is a real time database svstem that. based on a guery trom a
service switching point and via a Signaling Transter Point. pertorms subscriber or application-
specific service logic. and then sends instructions back to the SNP on how to continue call

processing.

1.70  "Signaling Transter Point" or "STP" means a specialized switch that provides SS7
network access and performs SS7 message routing and screening.

L.71  “Single Bill’Muluple Tarift” shall mean that one bill 1~ rendered to the [NC from
all LECs who are jointly providing access service. A single bill consists ot all rate elements
applicable 10 access services billed on one statement of charees under one billing account
number using each Panty’s appropriate access tantts.  The bill could re rendered by or on behalt
of. either of the Parties.

1.72 ~Strapping” means the act of installing a permanent connection between a point of
termination bay and a collocated interconnector’s physical Collocation node.

P73 “Switched Access Detall Usage Data” means a category 110IXX record as

B

detined inothe EMR Belleore Practice BR-010-200-100.

ST Swached Access Summary Usage Daa™ means @ cetezory THSOXN record as
Jdetined i the BMR Belleore Pracuice BR-010-200-010

S nwatched Bachange ocess service” micans the ionng o tunsmussion or
switching senviees oo Telecommunicatons Carmiers tor the pursose of the orniwination or
termination oi Telephone Toll Service. Switched Exchange Access services include but may not
be himited o Feature Group AL Feature Group B. Feature Group DD 700 access. 800 access. 888

access. and 900 access.

1. 76 “Switching Element” is the unbundled Network Element that provides a CLEC
the ability 10 use switching functionality in a BA End Office switch, including all vertical
services that are available on that switch. to provide Telephone [xchange Service to its end user

customer(s).
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3.6.2 Measurement of billing munutes (except tor originatng 800 888 calls)
shall be in actual conversation seconds. Measurement ol billing minutes for originating 800 883
calls shall be 1n accordance with applicable wantts.

5.6.3 Where CPN is not available in a LATA ftor greater than ten percent (10%)
of the tratfic. the Party sending the traffic shall provide factors to determine the jurisdiction. as
well as local vs. toll distinction. of the traffic. Such factors shall be supported by call record
details that will be made available tor review upon request when a Party is passing CPN but the
receiving Party is not properly receiving or recording the intormation. The Parties shall
cooperatively work to correctly identifv the tratfic. and establish a mutually agreeable
mechanism that will prevent improperly rated tratfic. Notwithstanding this. it any improperly
rated traffic occurs. the Parties agree to reconcile it.

3.7 Reciprocal Compensation Arrangements -- Section 251(b)(5)

5.7.1 Reciprocal Compensation only applies to the transport and termination ot
Reciprocal Compensation Tratfic billable by BA or Austin which a Telephone Exchange Service
Customer originates on BA's or Austin's network for termination on the other Pany’s network
within the same LATA except as provided in Section 3.7.6"below.

3 7.2 The Parues shall compensate each other tor transport and termination of
Reciprocal Compensation Trattic in an equal and symmetrical manner tor the application ot

rates as provided in the Pricing Schedule (Exhibit A hereto). These rates are to be applied at the

A-IP tor traffic delivered by BA. and at the BA-IP tor tratfic delivered by Austin. Tandem rates

will be applied for traffic terminated to a Primary Switch: End Ottice rates will be applied tor

rartic terminated to a Secondary Switch.  No additional charges. including port or transport

charees. shall appiy for the terminauon ot Reciprocal Compensation Irattic delivered to the A-[P

or the BACIP When Reciprocal Compensation Trattic is terminated over the same trunks as

Swatched Pachange Access Service. any port or transport or other applicable access charuoes

related o the Swatched Fxchange Access Service shall be prorated 1o be applied onlby o such

other Sarched Fachanee Access Senviee

=70 The Reaiprecal Compensation arrangemen’s ot torth i this Agreement
are notoapphcanle o Swatciwed bachange Access Service or v any other Intral. AT or
Interb AT calls onginated on g third parts carnier™s network on a b - presubscribed basis or
casual draled (1OXXX or TOIXXXN) basis. All Switched Exchange Access Service and all
Toll Trattic shall continue to be governed by the terms and conditions of the applicable
tederal and state Tarniffs or the terms and conditions of section 6.3, it applicable. Similarly.
the Parties agree that the issue of what. it any. compensation is applicable to traffic handed off
from one Party to the other Party. within a BA local calling area (or other calling area
othenvise applicable tor Reciprocal Compensation). for delivery to an Internet Service
Provider (ISP) for carriage over the [ntemet is currently pending before the FCC. Unul such
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time as the tssue s resolved by the FCC or by an applicable order ot the Commussion or Court
with jurisdiction over the appropriate compensaton tor such traffic exchange. the Parties
agree that the Reciprocal Compensaton arrangements contatned i this subsection 3.7 shall
not apply to such trattic. To the extent that either Panty is unaidie 10 measure the volume ol
such traffic. the Parties agree to work cooperatively to estimate such traffic volume. Unless
otherwise provided under Applicable Law. Reciprocal Compensation arrangements shall
apply to IntraLATA Toll Traffic originated on one Party’s network and delivered by that Panty

to the other Partv’s network.

3.7.4 The rates for termination of Reciprocal Compensation Trattic are set torth
in Exhibit A which is incorporated by reterence herein.

3.7.3 The designation of Trattic as Local or Toll tor purposes ot compensation
shall be based on the actual originating and terminating points ot the complete end-to-end call.
regardless ot the entities involved in carrving any segment of the call.

3.7.6 Compensation tor transport and termination ot ail traffic which 1s subject
to pertormance ot INP by one Partyv tor the other Party pursuant to Section 4.0 shall be as

specitied in subsection 14.6.

-

i

377 Each Pamy reserves the nght 1o measure and audit all Reciprocal
Compensation Trattic. up to a maximum o! two audits per calencar vear. to ensure that proper
rates are being applied appropriately. provided. however. that either Party shall have the right to
conduct addinional audit(s) it the preceding audit disclosed material crrors or discrepancies. Each
Party agrees 1o provide the necessary Reciprocal Compensation Trattic data or permit the other
Partyv's recording equipment to be installed tor sampling purposes in conjunction with any such

aud!

378 When ceither Party delivers seven 70 oroten (10) digit translated
Intral AT codi-iree senvice aceess codes teg . 800 888) ~ervice to the other Pany tor
termunatton. the oninzting Party shall provide the terminaung Parts with billing records in
imdusirs standard tormat MR required vy the termunaung Pec The onigimaung Party may
SOt ernnnanng PArty for e o orh ol Lo e AU o o Sroddi Sompensaiion rules
Phc termunatmyg Party may not ~ul chic ontcmaunyg Panty reaitr cot compensaton under this

Agreenient. The Party that s providing the woli-tree service access codes (eaen 800 888) service
shall pay the database inquiry charge per the Pricing Schedule to the Party that pertformed the

Jdatabase inquiry.
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RE: Reciprocal Compensation on Internet Traffic (Dkts. CCB 97-30 and 96-98)

We do not address here what affect this clarification has on existing
Interconnection agreements, or state decisions interpreting those existing agreements,
with respect to the 1ssue of the payment of reciprocal compensation on Internet traffic

under existing agreements. State regulatory commissions are in the best position to

address that 1ssue.




